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2013 DRAFTING REQUEST
Bill
Received: 9/25/2013 Received By: mduchek
Wanted: As time permits Same as LRB:
For: Dean Knudson (608) 266-1526 By/Representing: Matt Rossetto
May Contact: Drafter: mduchek
Subject: Occupational Reg. - prof lic Addl. Drafters:
Extra Copies:
Submit via email: YES
Requester's email: Rep.Knudson@legis.wisconsin.gov
Carbon copy (CC) to: michael.gallagher@legis.wisconsin.gov
Pre Topic:

No specific pre topic given

Topic:

Changes regarding licenses issued by the Real Estate Boards to individuals with criminal records

Instructions:

See attached

Drafting History:
Vers. Drafled Reviewed  Typed Prooted Submitted Jacketed Required
/? mduchek
11/6/2013
P] mduchek jdyer Jrantze Iparisi
11/20/2013 11/26/2013  11/7/2013 11/7/2013
/P2 mduchek jdver jfrantze Iparisi State
12/3/2013 12/3/2013  11/26/2013 11/26/2013

/1 mduchek jdyer rschluet sbasford State
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Vers. Drafted Reviewed  Typed Proofed Submitted Jacketed Required
12/6/2013 12/9/2013 12/3/2013 12/3/2013
2 mduchek wjackson rschluet mbarman State
12/20/2013 12/20/2013  12/9/2013 12/9/2013
/3 jmurphy srose State
12/20/2013 12/20/2013
FE Sent For:

<END>
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Carbon copy (CC) to: michael.gallagher@legis.wisconsin.gov
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Topic:
Changes regarding licenses issued by the Real Estate Boards to individuals with criminal records
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12/3/2013 12/3/2013  11/26/2013 11/26/2013
/1 mduchek jdyer rschiuet shasford State
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Duchek, Michael

From: Rossetto, Matt

Sent: Tuesday, September 24, 2013 5:05 PM

To: Duchek, Michael

Subject: Drafting instructions RE: real estate licenses for felons
Attachments: WRAFelonylLicensees.pdf

Hi Mike-

Our office has been working with the Realtors on a proposal to change the requirements regarding how someone with a
felony on their record receives a real estate license. Attached is what we've come up with for the moment; there are a
couple of things, pgrticularly regarding the pre-application process, we may need to hash out on the phone. Feel free to
give me a call tomorrow if you have questions.

Thanks,

Matt

Matt Rossetto

Office of Representative Dean Knudson

30™ Assembly District
(608) 266-1526




Wisconsin REALTORS" Association
Licensing Felons in Wisconsin as Real Estate Brokers and Salespersons

The WRA is recommending the enactment of legislation to provide the real estate examining
board (REEB) with additional guidance as to when a convicted felon should be issued a license
to become a Wisconsin real estate broker or salesperson.

Background

Currently, the REEB has broad discretion to determine when an applicant may obtain a real
estate license. The only guidelines that exist relate to individuals who are currently licensed that
are convicted of crimes. (See e.g., Wis. Admin. Code § REEB 24.17(1), which allows the REEB
to determine whether the circumstances of the crime of which the licensee was convicted are
“substantially related to the practice of a real estate broker or salesperson.”) However, current
law does not set forth specific guidelines for the REEB to consider in determining whether to
grant a license to an individual with a felony conviction. Accordingly, the intent of this legislation
is to provide additional guidance to the REEB to assist them in determining when to grant a
license to a convicted felon in order to meet their current statutory responsibility of
“safeguard[ing] the interests of the public” (Wis. Stat. § 452.09(1)(e)).

Proposed Legislation

We recommend that proposed criteria for issuing real estate licenses to convicted felons be
included in Wis. Stat. Chapter 452, Real Estate Practice, which provides guidance as to the
licensure requirements of Wisconsin salespersons, brokers and registered timeshare
salespersons. Specifically § 452.09, 452.10 and 452.12 address applications and licensing of
salespersons and brokers. Additional statutes and rules relating to applications and licensing
affecting real estate licensees are included in Wis. Stat. § 440.01-25, Wis. Admin. Code § REEB
12 and Wis. Admin. Code § SPS 1,2 and 4.

(1) An applicant for a real estate license who has been convicted of an offense specified in
this subsection in a state or federal court or by military general court-martial shall not be
considered for licensure:

a. For an offense which is classified as a felony, until the five years has elapsed
following completion of any applicable period of confinement, or payment of a
fine or fulfillment of any supervision, whichever is the last to occur.

b. Once the applicant becomes eligible to apply, the applicant must go before the
board to demonstrate that the applicant meets the criteria for licensure. The
board, by an affirmative majority vote of the quorum, may grant a license if:

i. The applicant has consented to the board conducting a criminal
background investigation at the applicant’s expense and investigation
reveals no further indiscretions. The fee shall be a reasonable and
determined by the board.

ii. In determining whether a license will be issued, the factors to be
considered by the board shall be:




1. Review of any documents relating to the felony and any
supplemental information provided by the applicant bearing upon
his or her suitability for licensure.

2. During the review, the board shall consider the following factors or
evidence:

a. The severity or nature of the felony;
b. The period of time that has passed since the felony under
review,;
¢. The number or pattern of felonies or other similar incidents;
d. The circumstances surrounding the crime that would help
determine the risk of repetition;
e. The relationship of the crime to the licensed practice of real
estate; and
f. The applicant's activities since the crime under review,
such as employment, education, participation in treatment,
payment of restitution or any other factors that may be
evidence of current rehabllitation.
ii. The applicant shall bear the burden of establishing his or her cumrent
suitability for licensure.

(2) An applicant may appeal an adverse decision by the board within timeframes and
process determined by applicable administrative rules or statutes notwithstanding
applicable administrative rules or statutes as established by the board.

(3) An individual may pre-apply to the board for a predetermination of their ability to receive
a real estate license due to their criminal conviction. The board shall consider all factors
of this section during its review.

(4) This paragraph does not apply with respect to any conviction for which the applicant has
received a pardon.

New subsection of 452.12(5)(d)"

At the time of renewal, each broker and salesperson shall submit a statement affirming that he
or she has not been convicted of a crime. A license shall be revoked by the board and the
individual shall pay a penalty of no less than $1,000 for false statements as to this affirmation.
This fee shall be paid prior to reissuance or the reinstatement of a license.

Effective. This legislation shall apply:

1. To all new license applicants immediately

2. To individuals who have let their license lapse and are reapplying for a
reinstatement of their license at the time of application for reinstatement

3. Following the effective date, if a licensee is convicted of a felony and their license
is revoked by the board, then the individual must wait the same timeframe as all
new applicants before reapplying or seeking reinstatement

4. At the first renewal. (The current real estate biennium ends December 14, 2014.)

1 Currently, licensees are required to report any criminal conviction within 48 hours of
sentencing as per Wis. Admin. Code § REEB 24.17(1). The intent is to continue this reporting
under this proposal and expand the requirement with added penalties for failure to disclose at
the time of renewal.
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Duchek, Michael

From: Rossetto, Matt

Sent: Monday, October 14, 2013 2:11 PM
To: Duchek, Michael

Subject: Felon real estate licensees

Hi Mike-

in going back through my email records {’m not 100% sure where we ended things so let me recap where we are at and
what we would like to see in a draft:

Regarding your email on 9/25 with questions from the original set of drafting instructions—We have talked with DSPS
and are satisfied with how their background check process works. We do NOT need to touch anything related to that in
this draft. Your second question involved whether we wanted to cover all felonies in the provision about needing 5
years after completion of sentence to be eligible, instead of just those substantially related to the profession. The
answer is yes, we would like to see all felonies covered.

As far as your 3 point, the specific response is in red:

3. The new provision 452.12 (5) (d) appears like it may overlap with the function of current law s. 440.03 (13) (am).
Itis the intent to take this reporting under 440.03(13){am) and expand the requirement to the time of renewal with
added penalties for failure to disclose.

On the subject of license renewal: Please include language that, at the time of renewal, a licensee acknowledges the
board’s right to conduct random background checks. (The right exists but this is a reminder to encourage self-reporting)

Finally, the pre-application process. We'd like to see the legislation authorize one, but leave the details of said process
up to the Real Estate Examining Board to write into rules. Additionally, please include a provision that would make any
determination by the board in this process binding now and in the future (to prevent liability issues as membership of
the REEB changes).

Please let me know if you have questions—thanks for your work on this.
Matt

Matt Rossetto

Office of Representative Dean Knudson
30™ Assembly District

(608) 266-1526



Duchek, Michael

‘ From: Rossetto, Matt
Sent: Wednesday, September 25, 2013 11:63 AM
To: Duchek, Michael
Subject: Re: Drafting instructions RE: real estate licenses for felons
Hi Mike-

i spoke with DSPS this morning and that conversation raised an identical set of questions in my head. i am waiting to
hear back from the Realtors so until | do, | think we can hold off on this.

Thanks,
Matt
Sent from my iPhone

On Sep 25, 2013, at 11:48, "Duchek, Michael" <Michael.Duchek@legis.wisconsin.gov> wrote:

Matt,
{ will take this one. | do have a few questions, and | can call you after lunchtime. But basically:

1. It appears that DSPS already does checks for arrest and conviction records for real estate board
licensees (like other professions). So my question is whether the Board wants to duplicate what
DSPS is doing or whether it is doing something different and if so whether we are creating duplicate
or overlapping functions. And the same guestions regarding the appeal process. Is the idea to
create a special appeal process specific to the Real Estate Board?

2. I'm not sure if there are specific crimes envisioned or if all felonies cause a bar for 5 years after
release from supervision. If it is the latter, then I think we’ll especially need to exempt the Board
from some provisions in chapter 111 which basically prohibits discrimination on the basis of a felony
conviction that doesn’t relate to the profession.

3. The new provision 452.12 (5) (d) appears like it may overlap with the function of current law s.
440.03 (13) (am).

4. Asyou say, I'm not sure about the pre-application process.

Like | said, | can try to call you this afternoon, but wanted to give you a heads up about my preliminary
questions. Thanks,

-Mike

From: Rossetto, Matt

Sent: Tuesday, September 24, 2013 5:05 PM

To: Duchek, Michael

Subject: Drafting instructions RE: real estate licenses for felons

Hi Mike-

Our office has been working with the Realtors on a proposal to change the requirements regarding how
someone with a felony on their record receives a real estate license. Attached is what we’ve come up




with for the moment; there are a couple of things, particularly regarding the pre-application process, we
may need to hash out on the phone. Feel free to give me a call tomorrow if you have questions.

Thanks, f
Matt

Matt Rossetto

Office of Representative Dean Knudson
30" Assembly District

(608) 266-1526
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Duchek, Michael

Rossetto, Matt
Friday, October 25, 2013 9:09 AM
Duchek, Michael

Subject: Re: Real estate draft

Let's stick with the provision already in 452

Sent from my iPhone

On Oct 25, 2013, at 9:05, "Duchek, Michael” <Michael.Duchek@legis.wisconsin.gov> wrote:

OK, how about one more thing. The instructions asked for a penalty of $1,000 for submitting a false
affirmation. Did you mean a criminal penalty (known as a fine} or a civil penalty (known as a forfeiture)?

Note that s. 452.17 (3) already provides that violations of chapter 452 are punishable by a fine of up to
$1,000 or imprisoned for not more than 6 months or both, so | could also go with that instead.

From: Rossetto, Matt

Sent: Thursday, October 24, 2013 3:53 PM
To: Duchek, Michael

Subject: RE: Real estate draft

Hi Mike-

Don’t apologize, we need to get this right!

That is an accurate statement. The pre-application process will be based on disclosure of the applicant;
a background check WILL be conducted if the applicant indicates a felony.

2) | would agree with those exceptions. In terms of timing, let’s make it permanent.

3) This applies to all licensees (by definition of 452) including time share salespersons

4) The affirmation should be required for an initial application. This is just for convicted felonies.

5) We do not want to require a background check for a renewal, but we do want an acknowledgment
that a background check MAY be conducted.

6) That is correct

7) On application for renewal, the licensee will have to self-declare whether they have been convicted
of any felonies. That would jump start the process.

Hopefully this helps—let me know if you have further questions or if | missed something!

Matt




Matt Rossetto

Office of Representative Dean Knudson
30" Assembly District

(608) 266-1526

From: Duchek, Michael

Sent: Thursday, October 24, 2013 1:37 PM
To: Rossetto, Matt

Subject: Real estate draft

Matt,

| have been working on the real estate/felony conviction draft, and as V've gotten more into the nitty
gritty after reviewing your responses, | just have a few (sorry!) follow up questions to help me finish:

Regarding the pre-application process — when someone asks for an answer pre-application process, it
sounds like the idea is to allow them to find out if their criminal history is a bar to their licensure without
having to go through the full application process and/or pay all the application fees. Let me know if this
is not an accurate statement. My guestion then is - does this pre-application process involve a
background check too (as currently conducted by DSPS) or not? In other words, when the board does
the pre-approval are they going only off of someone’s statements about their criminal history, or will
there also be a background check to verify their statements? Where I'm going with this is whether DSPS
should conduct a background check when someone requests pre-approval by the REEB and also, if so, if
the pre-approval were favorable to the person, whether DSPS would then be conducting another
background check when the person ultimately applied?

It said in the instructions that the pre-application decision should be binding, but | assume it shouldn’t
be binding in the case of: a) a criminal conviction entered after the pre-approval and b) if somehow the
person misled the REEB or if the REEB didn’t have certain information that would have been very
relevant. You may also wish to consider whether it should be binding forever or just for a certain period
of time. These are things the REEB could address in rules, but | think that if we’re going to say in the
statutes that the decision is binding, we should account somehow for potential exceptions.

The instructions did not mention time-share salespersons, which receive a certificate of registration
instead of a license. Is the intent to apply all of this to them too, or only brokers and other
salespersons?

Is the affirmation about whether you’ve been convicted of a felony only necessary for a renewal or
should this be required for an initial application too? And should this affirmation be about whether you
have been convicted of any crime or just felony? And should a person be required to disclose arrests
and charges (which could be pending)?




S.

it sounds like DSPS conducts background checks when you initially apply for a license, but I'm not sure
they do that for renewals. Do we want to require a background check every time a REEB licensee
renews his or her license or is that not necessary?

| was a little unclear about the initial applicability, but it sounds like maybe the idea was that if you had a
felony conviction that would now bar you from a real estate license, you would be able to keep your
license until the next renewal date, but that after that you would/could lose your license. Canyou
clarify on this point?

Also, depending on your answer to #6, will the REEB have to, before 12/14/14, all of a sudden go
through and make determinations about current licensees about whether they should be barred from
renewing their license due to a felony conviction? If that might be an issue, we could try to address it
somehow.

Sorry again for the long list, but hopefully most of these are easy to answer and you can either put your
answers in red or feel free to call if that would help.

Mike Duchek

Legislative Attorney

Wisconsin Legislative Reference Bureau
(608) 266-0130
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Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

4 SECTION 1. 440.03 (13) (bm) of the statutes is created to read:

5 440.03 (13) (bm) Upon a request by the‘{'eal estate examining board, the

6 department may conduct an investigation to determine whether a person seeking a
determination by the real estate examining board under the rules promulgated

8 under s. 452.07 (2) has an arrest or conviction record. In conducting an investigation

9 under this paragraph,\/the department may require an applicant to provide any

10 information that is necessary for the investigation.




T BN -

7
8
9

10
11
12
13
14
15
16
17

18
19

=

21

2013 - 2014 Legislature L2~ LRB-3247/P1

SECTION 1

«xsNOTE: Does this language fit with your intent? I did not specify whether this
precludes“DSPS from requiring another background check if the person then later applies
for a license or certificate, as I figure that whether that is necessary might vary. If you
would like to specify something about that, let me know.

SECTION 2. 452.01 (4) of the statutes is amended to read:

452.01 (4) “Disciplinary proceeding” means a proceeding against one or more
licensees or registrants in which the board may revoke, suspend, or limit a license
or registration, reprimand a licensee or registrant, issue a private letter of warning
to a licensee or registrant, or assess a forfeiture or require education or training

under s. 452.14 (4m) or 541:[.\/

History: 1981 c. 94; 1983 a. 27; 1985 a 306 1987 a. 35Q,399; 1987 a. 403 s. 256; 1989 a. 341; 1991 a. 221; 1993 . 127; 1995 a. 27, 400; 1997 a. 263;
2001 a. 102; 2005 a. 87; 2009 a. 2; 2011 a. 3

SECTION 3. 452 01 (4v) of the statutes is created to read:

452.01 (4v) “Felony”\r/neans a felony under the laws of this state or a crime
committed elsewhere that would be a felony if committed in this state.

s NoTE: Please review this definition of what constitutes a felony.Y’

SECTION 4. 452.025 (1) (b) 3m\.xof the statutes is created to read:

452.025 (1) (b) 3m. A completed copy of the form under s.{152.05 1) ().

SECTION 5. 452.025 (5) (b)%‘f the statutes is amended to read:

452.025 (5) (b) An application t(; renew a certificate of registration granted

under this section shall, on or before the applicable renewal date specified under s.

440.08 (2) !g!\/, be submitted with the applicable renewal fee determined by the
department under s. 440.03 (9) (a)en_gpbefgpe_me_appheablemmwakia%e—speﬂﬁed
unders.-440.08-(2)(a) and a completed copy of the form under s. 452.05 (1) (h)

History: 1987 a. 399; 1989 a. 81; 1991 a. 39; 2007 a. 20; zbé a. 32,

SECTION 6. 452.05 (1) (h) of the statutes is created to read: L hroket s
Corn i r
452.05 (1) (h) Create a form that allows an applicant for an initial broker or
Qalesperson license or, ftlme—share \salesperson certificate of registration, an

applicant applying to renew a hcense or certificate, or a person applying for a
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4 1 determination under the rules promulgated under s.\/440.03 (13) (bm), 4;‘5“(1'6"511 of the @

2 following: ;
3 1. State whether he or she has ever been convicted of a felony. v ‘
;4 ‘ 2. Describe the date of conviction for any felony for which the applicant was
e convicted and ‘thé‘ nature and circumstances of the felony. v
6 3. Sign his or her name to attest to the accuracy and truthfulness of the
. . v .
7 information under subds. 1. and 2."and to acknowledge the department’s authority
) an v ]
s H
{’7’8 to conduct/investigation§junder s. 440.03 (13). ‘(\&\0‘-\\7]
wxexNOTE: Please review this provision. I provided that the pe;?fl must state
whether he or she has been convicted of a felony and to describe thelf, instead of an
affirmation that he or she has not been, because it might be the case that someone who
has a felony conviction for which more than 5 years have elapsed since sentence
completion might be applying for a determination of whether that felony is a bar to
licensure. I also included the acknowledgement about background checks here. Finally,
I provided that this form may be used for persons seeking a determination under the
pre—application process. Will this work? ¥
X
9 SECTION 7. 452.07 (2) of the statutes is created to read:
10 452.07 (2) The board may promulgate rules establishing a procedure that
E e bi"t;;%{ 'S a:. A («K-QV.‘-\’J o ‘f:
allows a person who does not possess a@gl estate, or salesperson license or a
/ R I
12 time-share salesperson  certificate of registration to, without submitting a full
N L g L RSTN TN ("\lS
13 application and without paying the fees applicable to applicants, apply to the board
s . . v,
14 for a determination of whether the person would be disqualified under s.452.25 (1)
15 from obtaining a license or certificate. The board shall provide in any rules
16 promulgated under this subsection\,/ with respect to felony convictions reviewed by
17 the board as part of the determination, that the determination is binding upon the
18 board and the department if the person subsequently applies for a license or
19 certificate, unless there is information relevant to the determination that was not
20 available to the board at the time of the determination.

wesNOTE: Please review this provision. You may want to re-word this somewhat.
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SECTION 8
1 SECTION 8. 452.09 (1) (dm) of the statutes is created to read:
452.09 (1) (dm) A completed copy of the form under s.\fi’52.05 (1) (h).
SEcTION 9. 452.12 (5) (d)%(f the statutes is created to read:
452.12 (5) (d) At the time of renewal, each broker or salesperson shall complete
the form under s. 452.05 (1) (h)f/

S v b W N

SEcTION 10. 452.14 (2m)\)o<f the statutes is created to read:
7 452.14 (2m) The board shall conduct disciplinary proceedings in accordance
8 with the rules adopted under s. 440.03 (1).‘/

9 SECTION 11. 452.14 (3) (intro.) of the statutes is amended to read:
10 452.14 (8) (intro.) aryproceedings-shall be-conducted-by-the-be
11 i ; - .‘/The board may revoke, suspend or
12 limit any broker’s, salesperson’s, or time—-share salesperson’s license or registration,
13 or reprimand the holder of the license or registration, if it finds that the holder of the
14 license or registration has:

History: 1981 c. 94,391;1983a.27s. 2202 (44); 1983 a. 35¢;A985 a. 305; 1987 a. 399; 1989 a. 307, 341, 359; 1991 a. 32, 163; 1993 a. 127, 1995 a. 400,
2005 a. 87; 2009 a. 95; 2011 a. 32.

15 SECTION 12. 452.14 (3m) of the statutes is created to read:

16 452.14 (8m) Notwithstanding sub. (3)\,/the board shall revoke a\{)roker’s,
17 salesperson’s, or time-share salesperson’s license or registration if it finds that the
18 holder of the license or registration has done any of the following:

19 (a) Been convicted of a felony that is a bar to licensure or registration under s.

20 452.25 (1) (a)\./

w+sNOTE: This requires the REEB to revoke a licensc or registration for a felony
conviction, in contrast to sub. (3)¥ which allows, but does not require, the REEB to
discipline a person under certain circumstances.

21 (b) Violated s. 452.25 (2)\énd failed to pay any forfeiture assessed by the board

6o 22; under sub. (4r ‘d\ue to that violation.

[

§ o
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«++NOTE: This requires the REEB to revoke a license or registration for submitting
a false criminal record affirmation and not paying the fee.

History: 1981 c. 94, 391; 1983 a. 27 5. 2202 (44); 1983 n. 354; 1985 a. 305; 1987 . 399; 1989 a. 307, 341, 359; 1981 a. 32, 163; 1993 a. 127; 1995 a. 400;
2005 a. 87; 2009 a. 95; 2011 8. 32.

1 SECTION 13. 452.14 (4r) of the statutes is created to read:

2 452.14 (4r) The board may assess against a person who is licensed or registered
v

3 under this chapter a forfeiture of $1,000 for a violation under 57/452.25 2).

wesNOTE: 1 raised some questions with Matt about the provision requested with
regards to the assessment of a penalty for a false affirmation. In completing the request,
I subsequently noticed that, under s. 452.14 (4m)Y stats., the REEB already has the !
authority to assess forfeitures directly. I therefore added language so that the REEB may !
impose a forfeiture for submitting a false affirmation and that a failure to pay such a
forfeiture is grounds for mandatory revocation.

History: 1981 c. 94, 391; 1983 a. 27 s. 2202 (44); %) a. 354; 1985 a. 305; 1987 a. 399; 1989 a. 307, 341, 359; 1991 a. 32, 163; 1993 a. 127; 1995 a. 400;
2005 a. 87; 2009 a. 95; 2011 a. 32.

4 SECTION 14. 452.15 of the statutes is renumbered 452.15 (1) and amended to }
5 read:
6 452.15 (1) Ne Except as otherwise provided in sub. (2),\/_112 license or certificate
7 of registration may be issued under this chapter to any person whose license or
8 certificate under this chapter has been revoked until the expiration of a period
9 determined in each case by the board or, in the case of revocation under s. 452.17 (4)
10 (a) 2., a period determined in each case by the board of not less than 5 years from the
11 date the revocation became finally effective.
12 tor wsléggf‘iﬁ)?si‘g? 892535?15 (2)\);f the statutes is created to read:
13 452.15 (2) Issuance of a license or certificate of registration to a person whose
14 license or certificate revoked under s. 452.14 (3m) (aYis subject to the provisions in

v
15 s. 452.25 (1).
16 SECTION 16. 452.25\7((>f the statutes is created to read:
17 452.25 Felony convictions and disclosures. (1)\/FELONY CONVICTIONS. (a)

s \/ V i
/18 Notwithstanding ss.\/lll.321, 111.322, and 111.335, no applicant may be issued a

Cwvo Cotlyiel SV K e
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1 broker or salespersor\x\ license or a time-share i'galespersoﬁ certiﬁcété of registration )U "/; \
if the applicant has been convicted of a felony, except as prowded in pars (m { "t\'; ;i .
3 (b) If an applicant has been convicted of a felony; the applicant has completed
4 his or her sentence, including any probation, parole, or extended supervision' and 5
) cet oo ghiCh o oo -
i years have elapsed since ,éompletmg%he sentence, the apphcant may apply to the
6" board for a determmatlon as to whether to allow the applicant is suitable to be [
( ‘7 ) granted a license or certificatedotwithstanding the prohibition under par. ‘(a)\-/
8 (¢) If an applicant applies foxj a determination under par. (b), the board may
9 require the applicant to provide any information that is necessary for the
10 investigation and shall make a determination by doing all of the following:
11 1. Reviewing any information relating to the felony.
12 2. Reviewing any supplemental information provided by the applicant bearing
13 upon his or her suitability for licensure as a broker or salesperson.
14 3. Considering all of the following factors:q
15 a. The severity and nature of the felony.
16 b. The amount of time that has elapsed.
17 ¢. The number or pattern of felonies or other similar incidents that gave rise
18 to the felony conviction. Jher wor hove o whedtes
é" 19 d. The circumstances surrounding the felon;;fbearing on the cha n&fihgktthe
20 applicant might repeat the behavior that was the subject of the felony.
21 e. The relationship of the felony to real estate practice.
22 f. The applicant’s activities since the felony, including employment, education,
23 participation in treatment, payment of restitution, and any other factor that may be

24 evidence of rehabilitationf/
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SECTION 16

(d) With respect to a determination under par. (c),\/the applicant, broker,

1
2 salesperson, or time-share salesperson bears the burden of demonstrating his or her
3 suitability for licensure or certification.
4 (e) If the board makes a determination under par. (c) to allow an applicant to .
@ be granted a real estate or salesperso&llce;s; or-}a :mme—Lshare e;alesperson cé;'tlf—ic;te o
6 of registration n‘z)rtv?nmths“tafn“amg the prohibition under } par. (a), the applicant shall be
7 granted the hcense or certificate if the apphcant is otherwxse ehglble‘/ .
Lot 8\ E N() @ 31§ sUb séEEfGE (;oes n;tmapply with res?ect toa fe{;)ny for whlch an apphcant ‘)
o 9 ) has been pardoned‘/ e ﬂw ot widor inss et (et\é \MX)
/ («“se 0~510 (2) FALSE AFFIRMATIONS‘/(a) No person may intentionally submit any false

0 a"\e’ | g~ O
() 11 ’ 1nformatlon@ the form created by the board under s. 452.05 (1) (h)
bk S 07 2AY

(b) No apphcant may be issued a broker or salespersonE license or a time- share
=X

g » e V
13 ertlﬁcate of registration if the applicant has violated par. (a) and failed

514\‘ to pay any forfeiture assessed by the board under 5%152.14 (4r) *Qge to that violation.

i

15 SECTION 17. Initial applicability.
v

(1) FELONY DISQUALIFICATION.

L>
(a) Initial licenses and certzﬁcates\/The treatment of section 452.25 (1@"‘ *\ ‘(S&
O

(With respect to applications for an initial license or registration) jfirst 6

. e .
applies to an initial license or registration under chapter 452 of the statutes that is

(20 issued on the effective date of this subsection. O <
) v , )
(b) License and certificate renewals. Except as provided in paragraph (c), the

treatment of section 452.25 (1)&f the statutes) (with respect to applications for a
P r”“cwl K\lﬁf!rrw»

license or certificate renewaljfiirst a (>Lpphes to/a license or registration under chapter
. he sratrudes v
452 of the statutes@}ﬁpewed'on December 15, 2016.




O
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««NOTE: Under subsection (2), currently registered or certified individuals would
first have to fill out the felony disclosure form when they renew for the next biennium
beginning 12/15/14. 1 therefore provided here that the felony conviction disqualifier itself

‘f would first apply to @ the biennium beginning 12/15/16, except that late renewals would
be subject to immediate disqualification. Is this consistent with your intent?

_ S
v
(¢c) Late renewals. The treatment of sectionv4'52.25 (1) €f the statute§ (with

. . . . . v
respect to applications for a license or registration renewal under section 440.08 (3)

pf YL Stovrues v epplican g booreer

(4)

5
6

14
15

16
ar
18

19

of the statutes)ﬁrst applies to! a license or Fegistration under chapter 452 of the
statutes Q’IBE@;«réﬁev}‘éa on the effective date of this subsection.

(2) FELONY DISCLOSURE FORM.

(a) Initial licenses and certiﬁcates?/The treatment of sections 452.025 (1) (b)

v
3m?,/452.05 (1) (h) (with respect to applications for an initial license or registration),

y 65 Yhe Stokukes .
and 452.09 (1) (dm)/first applies to an initial license or registration under chapter 452
Ve <
of the statutes that is issued on the effective date of this subsection. o

4

(b) License and certificate renewals.\/Except as provided in paragraph (c), the

Vv v
treatment of sections 452.025 (5) (b), 452.05 (1) (h), and 452.12 (5) (d) ¢f the statutes

~ applica = <cKingtFevew
first applies)(with respect to applications for a license or registration renewal) tq{a

Lo

license or registration under chapter\t{52 of the statutes @Efg@on December
15, 2014." of ¥ae SFOTUNEs [y apphes

(¢) Late renewals. The treatment of sections 452.025 (5) (b):’452.05 ) (h):/and

v,
452.12 (5) (d) §f the statutes first m (with respect to applications for a license
P o»«’?(.. ‘covt Seak 30\5 "\”} e Ae

or registration renewal under section 440.08 (3) of the statutes) o [:1 license or

registration under chapter 452‘51" the statutes fhat is renewed on the effective date

of this subsection.

/(_,,

«+sNoTk: These provisions require the felony disclosure form to be filled out,,kfo'r
immediately for new applicants and late renewals and, for renewals that are not late, for
the next renewal date on 12/15/14. Is this consistent with your intent?
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(3) LICENSE AND CERTIFICATE REVOCATIONS. The treatment of section 452.14 (3m)
(a)‘éf the statutes first applies to a judgment of conviction entered on the effective

date of this subsection.

«xNOTE: With regards to the REEB’s authority to revoke licenses due to a felony
conviction, I provided that the revocation provision would first apply to felony convictions
entered on the bill’s effective date. The power to revoke, therefore, would only apply
prospectively, and older convictions would be addressed under the provisions pertaining
to renewal under subsection (1) (b) and }f:).

SEcTION 18. Effective dateﬁ‘ oL

[P

(1) This act takes effect on the first day of the 6th month beginning after
publication.‘/

«++NOTE: | included a delayed effective date to give the REEB time to at least create
the form under SECTION 6 of the bill. I can modify or eliminate this date as needed.

. (END)
oS
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v
Please review this draft carefully, including the embedded notes. Also, please note the
following:

1. Some language was included in the initial instructions about appealing adverse
decisions of the board. I was not sure exactly what was being requested here, so I did
not include anything with regards to appeals. If something is wanted to address these
appeals differently from other determinations, let me know.V

2. Should the provisions in the bill apply in the same way to business entities? In
drafting this version, I did not make any distinction between business entities and
individuals¥

3. The instructions referenced licenses that had lapsed. While the REEB had
authority regarding reinstatement of inactive licenses, this authority appears to have
expired. However, s. 440.08 (3)Ystats., does provide for late renewal and so I provided
that, in the initial applicability provisions, applicants for late renewals are treated like
new applicants instead of like other renewals. Let me know if you want to handle this
differently. You may also wish to have DSPS review the initial applicability provisions
regardless to ensure that they are workable¥

4. Please especially review the initial applicability provisions carefully. I also
recommend having DSPS review them to ensure they will be interpreted in accordance
with your intent.

Michael Duchek

Legislative Attorney

Phone: (608) 266-0130

E-mail: michael.duchek@legis.wisconsin.gov



DRAFTER’S NOTE LRB-3247/P1dn
FROM THE MED:jld:jf
LEGISLATIVE REFERENCE BUREAU

November 7, 2013

Please review this draft carefully, including the embedded notes. Also, please note the
following:

1. Some language was included in the initial instructions about appealing adverse
decisions of the board. I was not sure exactly what was being requested here, so I did
not include anything with regards to appeals. If something is wanted to address these
appeals differently from other determinations, let me know.

2. Should the provisions in the bill apply in the same way to business entities? In
drafting this version, I did not make any distinction between business entities and
individuals.

3. The instructions referenced licenses that had lapsed. While the REEB had
authority regarding reinstatement of inactive licenses, this authority appears to have
expired. However, s. 440.08 (3), stats., does provide for late renewal and so I provided
that, in the initial applicability provisions, applicants for late renewals are treated like
new applicants instead of like other renewals. Let me know if you want to handle this
differently. You may also wish to have DSPS review the initial applicability provisions
regardless to ensure that they are workable.

4. Please especially review the initial applicability provisions carefully. I also
recommend having DSPS review them to ensure they will be interpreted in accordance
with your intent.

Michael Duchek

Legislative Attorney

Phone: (608) 266-0130

E-mail: michael.duchek@legis.wisconsin.gov
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11/13/2013 Call from Matt in Knutson’s office

For form, want to disclose not just felonies, but all crimes

Fon%nhq; for pre-application process, don’t need it for initial applications and
renewals as, already does this —= «/HA ek

e e e

For renewals, want to make sure it’s anyone renewing for the biennium not just not on
that date (; . {vaf 0{-){»,}:

Expungement — want to make sure expunged crimes are not included. Talk to Cathlene

Revise page 7, line 10 to make it clear that they still have to take exam, etc.
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Duchek, Michael

From: Rossetto, Matt

Sent: Monday, November 18, 2013 1:41 PM
To: Duchek, Michael

Subject: RE: Questions

My understanding is that the intent was not to address businesses—only individual license holders.

From: Duchek, Michael

Sent: Monday, November 18, 2013 1:38 PM
To: Rossetto, Matt

Subject: RE: Questions

Matt,

One other question — the provisions in the draft more or less are written assuming that we are talking about licensees
that are individuals (i.e., licensees that are human beings). However, the REEB also issues licenses to business entities
themselves. Should the bill address licensure of business entities somehow or is the intent only to address licensees
that are not business entities?

Note that under current law, s. 452.12 (2) (a), a license may be issued to a business entity if the business entity has at
least one business representative (see definition under s. 452.01 (3k)) licensed as a broker. The license issued to the
business entity entitles each business representative of the business entity who is a licensed broker to act as a broker on
behalf of the business entity.

So if you wanted we could, for example, require each business representative to sign the forms and make the felony
disqualifier apply if any business representative has been convicted of a felony. Or not. But | was thinking the draft
could be clearer either way as to whether it applies only to individual license holders.

Thanks,

-Mike

From: Rossetto, Matt

Sent: Thursday, November 14, 2013 12:37 PM
To: Duchek, Michael

Subject: FW: Questions

Responses below
From: Cori M. Lamont [mailto:CoriL@wra.org]
Sent: Thursday, November 14, 2013 12:31 PM

Yo: Rossetto, Matt
Subject: RE: Questions

Hi Matt,
Please see below.

As a side note, we would to make one more change. We would like to provide the board with the flexibility to determine
whether a license should be revoked if the individual lies at the time of renewal. They should be fined of course.

1
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However, we argue there is a distinction to be made between a new applicant that is not established in the business
compared to someone that has made real estate a career. This is reflected in my comments below as well.

Cori

Cori M. Lamont

Director of Regulatory Affairs

Wisconsin REALTORS® Association

4801 Forest Run Road

Madison, WI 53704

tel: 608-241-2047 | fax: 608-241-5168 | www.wra.org
This is an advertisement from the WRA

Information contained in this correspondence does not constitute legal advice and should not be relied upon as legal advice. A determination
of one’s legal rights can only be obtained after complete analysis of the law and its applicability to one’s particular fact situation. Private
legal counse! should be consulted if legal advice is needed.

To be removed from future WRA e-mail messages, please visit our e-mail preference page at www.wra,org/myEmail.

This e-maif message is intended solely for the person to whom it is addressed and may contain confidential and/or privileged information. If you have received
this e-mail message in error, but are affiliated with the person to whom it is addressed, please notify the addressee that the e-mail has been received (otherwise
delete it). Any review, dissemination, copying, printing or other use of this e-mail message by persons other than the addressee is prohibited.

From: Rossetto, Matt [mailto:Matt.Rossetto@legis.wisconsin.gov]

Sent: Thursday, November 14, 2013 11:17 AM
To: Cori M. Lamont
Subject: FW: Questions

Hi Cori-

Drafter just sent this. Mind taking a look?

From: Duchek, Michael

Sent: Thursday, November 14, 2013 11:15 AM
To: Rossetto, Matt

Subject: Questions

Matt, two questions:

So the criminal record disclosure form in the bill will only be used for the pre-application process. Is it still the case that
the felony disqualifier would only apply to renewals for the biennium beginning Dec. 15, 20167 Or would you want that
to be for the biennium beginning on Dec. 15, 2014 (which would mean felons would lose their license at the next
renewal)? Assuming no one has renewed by the time the bill is enacted, | would think moving it up would be fine
though there might be other considerations that weigh in favor of waiting until the 12/15/16 renewal. We wanted to
keep the licensing process as it currently exists but wanted to clarify when an applicant would not qualify for
licensure. The pre-determination process needs to be broadened to include felonies and misdemeanors. Currently
under the application process the applicants has to disclose all criminal convictions not just felonies.

As to the renewal affirmation, it should do a few things:

1) affirm that they have not been convicted of any crime (felony and misdemeanors) during the last two years

2) acknowledge that the state may revoke their license if they lie (the board should have to took at this with the same
requirements as a person who finally qualifies as new applicant with a felony)

3) acknowledge that the state will fine if they lie

4) acknowledge that the state has the authority to conduct random background checks to confirm this information




We want the renewal affirmation applicable in December 2014.

If a current licensee tells the truth at the time of renewal, then the board should have the ability to review the
information. It is possible that the board knows about the felony and the renewal information is just confirming what
the board already knew.

The authority granted to the REEB under current law and the draft to directly assess forfeitures only extends to persons
who are licensed by or registered with the REEB. Was it the intent that the REEB should also be able to assess a
forfeiture against someone who lies in the form for the preapplication process but never receives a license? No.

Thanks,

Mike Duchek

Legislative Attorney

Wisconsin Legislative Reference Bureau
(608) 266-0130



